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ye  Grovr.  for  ye  better  ordering  the  tributary  Indians  &  making 
War  or  Peace  with  foreign  Indians  &  various  other  Matters 
wch  concern  the  Publick  Quiet  of  ye  Govt  &  do  not  fall  under 
the  direction  of  Positive  Laws.  There  is  no  Sallary  annexed 
to  this  office,  but  as  the  Council  compose  the  upper  House  of 
Assembly  &  are  also  Judges  of  the  General  Court  there  is  an 
appt.  of  £600  p  an.  out  of  ye  settled  Revenue  wch  is  proportd. 
&  divided  among  them  according  to  their  respective  attendee 
on  these  two  Services.  And  such  of  them  as  attend  at  the  Court 
of  Oyer  &  Terminer  have  their  Proportion  of  £100  allowed  out 
of  ye  Revenue  for  each  Court. 
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Our  further  Will  &  Pleasure  is,  that  all  publick  Money  raised 

or  whir.h  Mhall  \h:  raised  by  any  Act  hereafter  to  be  made  within 

Our  mlil  Province,  \)C  issued  out  by  Warrant  from  You,  by 

\muI  with  the  a^lvice  &  Consent  of  Our  Coimdl,  and  diqx>sed  of 

by  you  for  the  Supi)ort  of  the  Government,  and  not  other- 

7,  JnslfmUons  to  Governor  Bernard  of  New  Jersey — 1758.^ 

INSTRIJCTIONS  to  Our  Trusty  and  WeU  beloved  FRAN- 
CMS  HKRNARI)  KS(/  Our  Captain  General  and  Governor  in 
V\\M  in  and  over  Our  province  of  Nova  Caesarea  or  New 
JrrHry  In  America. 

r*  With  thcHc  Our  Instructions  your  [you]  will  receive  Our 
ConuniHsIon  under  Our  Great  Seal  of  Great-Britain,  consti- 
tullng  You  Our  Capt"  General  and  Governor  in  Chief  in  and 
over  Our  provinix*  of  New  Jersey,  You  are  therefore  with  all 
iHinvenlent  Speed  to  repair  to  Our  said  Ppvince.  and  being 
there  urriveil.  You  are  to  take  upon  you  the  Execution  of  the 
IVniY  [IMm^^l  ti^ii,}  7Yu^t  W<^  have  reposed  in.  You,  and  forth- 
with to  call  together  the  Members  of  our  Council  in  and  for  that 

4.  \\m  arr  fv^rthwith  to  communicate  to  Our  said  Council 
]|i\i\  h  <iiul  so  many  of  thcstx  Our  Instructions  wherein  their 
Avl\\\x  tttul  Consent  art  required,  as  likewise  all  such  others 
luuu  time  to  tin\e  as  vou  shall  tind  convenient  for  Our  Service 
to  Im!^  im)virte\)  to  thenu 

>.  )Vn  ^rt  to  permit  the  Members^  of  Our  said  Counb[c]il 
10  Kan  t  «^ihI  ctUv^'  Ftve\K>m  of  IVbate  and  Vote  in  all  aJiaiis  of 
(HiUkk  i\MWerix,  th^t  may  b<^  debated  in  Council.  .  .  • 

sK  Am>i  \\\  the  i'Kv^ice  aiKl  nominatioii  of  the  Members  of 
VXxt  saW  i\HmvnU  <as  aIj^^  K>t  the  Chief  l^cers.  Judges^  Assistant 
Jvfestkx:!^  aikI  Shmffs:  \\>u  are  ahnraN'^  to  lake  Care,  that  thev 
Nr  UK^u  \Wi  J^\^i  Uie.  wtU  atftevt^  to  our  Gox-enmaent.  of  good 
I^Att?!^  AtKl  v^'  AbilitkiS  suit;dibie  tv>  tlieir  EmpioYments.  .  •  . 

i^  .tW  V.W  Wiii  j:mi  c^^t^i$$0t  is.  that  with  all  ccavenient 
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2g  And  you  are  upon  all  Occasions  to  send  unto  Our  Com- 
missioners for  Trade  and  plantations  only,  a  particular  Account 
of  all  your  proceedings  and  of  the  Condition  of  Affairs  within 
your  Government.  .  •  . 
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ary  revenue  of  government,  are  not  only  held  dependent  on  I 
the  assembly^  but  all  services^  where  sperial  appropriationc  are 
made  for  the  extraordinaries  which  such  servirg§  require,  are 

^(^tU^l^y  fy^^'<^^   ^^^   ^^"<*  by  rnmmif;<;innprQ  i^ppointed  by 

Ihe  assenably^  to  whose  disposition  such  appropriations  are 
made  liable!  It  would  be  perhaps  invidious,  and  might  tend 
to  prejudging  on  points  which  ought  very  seriously  and  dis- 
passionately to  be  examined,  if  I  were  here  to  point  out  in  the 
several  instances  of  the  actual  execution  of  this  assumed  power,  I 
how  almost  every  executive  power  of  the  crowii  InHgpH  in  itg 
governor,  is,  where  money  is  necessar>%  thus  exercised  bv  the  j 
assembly  and  its  conmiissioners.  .  .  . 
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join  the  army  near  Boston,  to  be  there  employed  as  light 
infantry,  imder  the  conmiand  of  the  chief  Officer  in  that  army. 

June  IS,  1775. 

Resolved^  TliSLt  a  General  be  appointed  to  comma&d-aU  the 
continental  .forces^  raised^  or  to  be  raised^  for  the  defence  of 
American  liberty. 

'    That  five  hundred  dollars,  per  month,  be  allowed  for  his  pay 
j    and  expences. 

TJie  jCongress  then  proceeded  to  the  ^oic£.jQLa-general, 
II  by  ballot,  ||  when  George  Washington,  Esq.  was  unanimously 
elected. 


> 


STATE  CONSTITUTIONS  73 

House  of  Delegates,  may,  in  like  manner,  impeach  the  Judge 
or  Judges  so  accused,  to  be  prosecuted  in  the  Court  of  Appeals; 
and  he  or  they,  if  found  guilty,  shall  be  punished  in  the  same 
manner  as  is  prescribed  in  the  preceding  clause. 

Commissions  and  grants  shall  run,  ^^In  the  name  of  the  Com- 
monwealth of  Virginiay'^  and  bear  test  by  the  Uovemor,  witn 
the  seal  of  the  commonwealth  annexed.  Writs  shall  nm  in 
the  same  manner,  and  bear  test  by  the  Clerks  of  the  several 
Courts.  Indictments  shall  conclude,  ^*  Against  the  peace  and 
dignity  of  the  Commonwealth.^^ 

A  Treasurer  shall  be  appointed  annually,  by  joint  ballot  of 
both  Houses.  .  .  . 
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Article  vn. 

The  Ratification  of  tiie  Conventions  of  nine  States,  shall  be 
sufficient  for  the  Establishment  of  this  Constitution  between 
the  States  so  ratifying  the  Same. 
Done  in  Convention  by  the  Unanimous  Consent  of  the 
States  present  the  Seventeenth  Day  of  September  in  the 
Year  of  our  Lord  one  thousand  seven  hundred  and  Eighty 
seven  and  of  the  Independence  of  the  United  States  of 
America  the  Twelfth  In  Witness  whereof  We  have  here- 
unto subscribed  our  Names  .  •  • 
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called  out  by  the  door-keeper  to  speak  to  Col.  Humphreys.  It 
was  to  invite  me  to  dimier  with  the  President,  on  Thursday 
next,  at  four  o'clock.  I  really  was  surprised  at  the  invitation. 
It  will  be  my  duty  to  go;  however,  I  will  make  no  inferences 
whatever.  I  am  convinced  all  the  dinners  he  can  now  give,  or 
ever  could,  will  make  no  difference  in  my  conduct.  Perhaps  he 
knew  not  of  my  being  in  town.  Perhaps  he  has  changed  his 
mind  of  me.  I  was  long  enough  in  town,  however,  before  my 
going  home.  It  is  a  thing,  of  course,  and  of  no  consequence; 
nor  shall  it  have  any  with  me. 
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Executive  or  Judiciary?  As  I  think  it  will  be  equally  constitu- 
tional, I  cannot  imagine  it  will  be  less  safe,  that  the  exposition 
should  issue  from  the  legislative  authority  than  any  other;  and 
the  more  so,  because  it  involves  in  the  decision  the  opinions  of 
both  those  departments,  whose  powers  are  supposed  to  be 
affected  by  it.  Besides,  I  do  not  see  in  what  way  this  question 
could  come  before  the  judges,  to  obtain  a  fair  and  solemn 
decision;  but  even  if  it  were  the  case  that  it  could,  I  should 
suppose,  at  least  while  the  Government  is  not  led  by  passion, 
disturbed  by  faction,  or  deceived  by  any  discolored  medium 
of  sight,  but  while  there  is  a  desire  in  all  to  see  and  be  guided 
by  the  benignant  ray  of  truth,  that  the  decision  may  be  made 
with  the  most  advantage  by  the  Legislature  itself. 
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Presidential  power,  for  by  the  Constitution  the  President  is  to 
call  on  the  Departments  for  information,  and  has  alone  the 
power  of  recommending.  But  in  the  present  case,  see  the  Act 
supplementary  to  the  Act  establishing  the  Treasury  Depart- 
ment, passed  in  1800. 
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unquestionable  right  to  judge  of  the  infraction;  and,  That  a 
Nullification  by  those  sovereignties y  of  all  unauthorized  acts  done 
under  color  of  that  instrument  is  the  rightful  remedy;  That  this 
Commonwealth  does,  imder  the  most  deliberate  reconsidera- 
tion, declare,  that  the  said  Alien  and  Sedition  Laws  are,  in  their 
opinion,  palpable  violations  of  the  said  Constitution;  and,  how- 
ever cheerfully  it  may  be  disposed  to  surrender  its  opinion  to  a 
majority  of  its  sister  states,  in  matters  of  ordinary  or  doubtful 
policy,  yet,  in  no  [so]  momentous  regulations  like  the  present, 
which  so  vitally  woimd  the  best  rights  of  the  citizen,  it  would 
consider  a  silent  acquiescence  as  highly  criminal :  That  although 
this  commonwealth,  as  a  party  to  the  federal  compact,  will  bow 
to  the  laws  of  the  Union,  yet,  it  does,  at  the  same  [time]  declare, 
that  it  will  not  now,  or  ever  hereafter,  cease  to  oppose  in  a 
constitutional  manner,  every  attempt  at  what  quarter  soever  of- 
fered, to  violate  that  compact.  And,  finally,  in  order  that  no  pre- 
text or  arguments  may  be  drawn  from  a  supposed  acquiescence, 
on  the  part  of  this  Commonwealth  in  the  constitutionality  of 
those  laws,  and  be  thereby  used  as  precedents  for  similar  future 
violations  of  the  Federal  compact  —  this  Commonwealth  does 
now  enter  against  them  its  solemn  PROTEST. 
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Union  of  the  United  States."  And  these  words  are  said  to 
require  the  territory  to  be  erected  into  a  State.  This  they  do 
not  express,  and  the  words  are  literally  satisfied  by  incorporat- 
ing them  into  the  Union  as  a  territory,  and  not  as  a  State.  The 
Constitution  recognises  and  the  practice  warrants  an  incorpK)- 
ration  of  a  Territory  and  its  inhabitants  into  the  Union,  with- 
out admitting  either  as  a  State.  And  this  construction  of  the 
first  member  of  the  article  is  necessary  to  shield  its  two  other 
members  from  a  charge  of  surplusage,  and  even  absurdity. 
For  if  the  words  "  the  inhabitants  of  the  ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States"  intended  that 
Louisiana  and  its  inhabitants  should  become  a  State  in  the 
Union  of  States,  there  existed  no  reason  for  proceeding  to  stipu- 
late that  these  same  inhabitants  should  be  made  ^'  citizens  as 
soon  as  possible,  according  to  the  principles  of  the  Federal 
Constitution."  Their  admission  into  the  Union  of  States  would 
have  made  them  citizens  of  the  United  States.  Is  it  not  then 
absurd  to  suppose  that  the  first  member  of  this  third  article, 
intended  to  admit  Louisiana  into  the  Union  as  a  State,  which 
would  instantly  entitle  the  inhabitants  to  the  benefit  of  the 
article  of  the  Constitution,  declaring  that  "the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immimities 
of  citizens  in  the  several  States,"  and  yet  to  have  gone  on  to 
stipulate  for  citizenship,  under  the  limitation  "as  soon  as 
possible,  according  to  the  principles  of  the  Federal  Constitu- 
tion" after  it  had  been  bestowed  without  limitation?  Again; 
the  concluding  member  of  the  article  is  to  bestow  "protection 
in  the  mean  time;"  incorporating  this  stipulation,  and  the 
stipulation  for  citizenship,  with  the  construction  which  ac- 
cuses the  treaty  of  unconstitutionality,  the  article  altogether 
must  be  understood  thus,  "the  inhabitants  of  the  ceded  terri- 
tory shall  be  taken  into  the  Union  of  States,  which  will  in- 
stantly give  them  all  the  rights  of  citizenship,  after  which  they 
shall  be  made  citizens  as  soon  as  possible;  and  after  they  are 
taken  into  the  Union  of  States,  they  shall  be  protected  in  the 
interim  between  becoming  a  State  in  the  Union,  and  being 
made  citizens,  in  their  liberty,  property  and  religion." 


CHAPTER  XXVII 

THE  POWER   OF  THE    FEDERAL   JUDICIARY  TO  DECLARE 

ACTS  OF  CONGRESS  VOID 

In  the  case  of  ffiarhxiry  v,  Madison  the  Supreme  Court  took  under 
consideration  an  a|>plication  by  one  William  Marbury  for  a  writ  of  man- 
damus to  be  directed  to  James  Madison,  Secretary  of  State  of  the  United 
States,  requiring  him  to  issue  to  the  plaintiff  a  commission  as  justice  of 
the  peace.  This  commission,  it  was  alleged,  had  been  duly  signed  by  the 
President  of  the  United  States  and  given  to  the  Secretary  of  State  for 
delivery.  The  delivery,  however,  had  not  been  made.  Chief  Justice 
Marshall  held  that  Marbury  was  entitled  to  his  commission  and  that  a 
writ  of  mandamns  was  a  proper  remedy.  The  Court  then  took  under 
consideration  the  further  question  whether  a^uch  a  writ  could  issue  from 
the  Supreme  Court.  J/liis  was  the  first  instance  in  which  the  Supreme 
Court  declareil  against  the  validity  of  an  act  of  Congress. 

77.  Marbury  v.  Madison,^ 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court : 

The  act  to  establish  the  judicial  courts  of  the  United  States 
authorises  the  supn^me  oimrt  **to  issue  writs  of  mandamus,  in 
cases  warnvntiHl  by  the  principles  and  usages  of  law,  to  any 
courts  ai^iH^ntini*  or  i^rsons  holding  office,  under  the  authority 
of  the  Vniievl  Statt^/* 

The  S^vrrtarv  of  State,  beinqE:  a  jx^rson  holding  an  office 
under  the  authority  of  the  United  States,  is  precisely  within 
the  letter  v>f  the  des*.*riji»tivui:  and  if  this  cvHirt  is  not  authorized 
to  isi^ue  a  writ  of  luanKtanius  to  such  an  officer,  it  must  be  be- 
cause the  Uw  IS  uuvwnstitutiorul.  and  therefore  absolutely 
incaivxMo  v^i  v\>iifecn:x^  the  authority,  and  asj^ijrir^  the  viuties 
which  its  >*vv\vs  jH:riv>rt  tv^  cv>ctfer  and  assign. 

The  vv^'t^titutiott  vests  the  whvve  fuociil  pcwer  o£  ie  Uritevi 
States  in  s^te  si^j^cetue  vvcrt.  aixd  such  ir:^fdc^  cccrts  as  vToc- 
gpfs^  shxU.  tTvNt*^  :i:*^  ^>  ;t»!r.  ccviii:!  arxi  ^r^ab^isi.  Thi>  iv wer 
is  e.\j^ces!Nl>  cv^^^cvl  ^.>  all  .*-ases  arisiz^  ,iDcer  ihe  ja^rj  ct  r^e 
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ent  from  that  you  quote.  It  is  that  each  department  is  truly 
independent  of  the  others,  and  has  an  equal  right  to  decide  for 
itself  what  is  the  meaning  of  the  constitution  in  the  cases  sub- 
mitted to  its  action;  and  especially,  where  it  is  to  act  ultimately 
and  without  appeal.  I  will  explain  myself  by  examples,  which, 
having  occurred  while  I  was  in  oflSce,  are  better  known  to  me, 
and  the  principles  which  governed  them. 
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our  Representatives  requested,  to  use  their  influence  to  procure 
an  amendment  to  the  Constitution  of  the  United  States,  that 
an  impartial  tribimal  may  be  established  to  determine  disputes 
between  the  General  and  State  governments;  and,  that  they 
be  further  instructed  to  use  their  endeavors,  that  in  the  mean- 
while, such  arrangements  may  be  made,  between  the  Govern- 
ments of  the  Union  and  of  this  State,  as  will  put  an  end  to 
existing  difficulties. 

Resolved,  That  the  Governor  be  requested  to  transmit  a  copy 
of  these  resolutions,  to  the  Executive  of  the  United  States,  to 
be  laid  before  Congress,  at  their  next  session.  And  that  he  be 
authorized  and  directed  to  correspond  with  the  President  on 
the  subject  in  controversy,  and  to  agree  to  such  arrangements 
as  may  be  in  the  power  of  the  Executive  to  make,  or  that  Con- 
gress may  make,  either  by  the  appointment  of  conmiissioners 
or  otherwise,  for  settling  the  difficulties  between  the  two 
Governments. 

And,  That  the  Governor  be  also  requested  to  transmit  a 
copy  to  the  Executives  of  the  several  States  in  the  Union  with 
a  request,  that  they  may  be  laid  before  their  respective  Legis- 
latures. •  •  • 
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But  it  is  a  State  which  you  are  to  admit.  What  is  a  State  in  the 
sense  of  the  constitution?  It  is  not  a  State  in  the  general,  but  a 
State  as  you  find  in  the  constitution.  A  State,  generally,  is  a 
body  politic  or  independent  political  society  of  men.  But  the 
State  which  you  are  to  admit  must  be  more  or  less  than  this 
political  entity.  What  must  it  be?  Ask  the  constitution.  It 
shows  what  it  means  by  a  State  by  reference  to  the  parties  to 
it.  It  must  be  such  a  State  as  Massachusetts,  Virginia,  and  the 
other  members  of  the  American  confederacy  —  a  State  with 
full  sovereignty,  except  as  the  constitution  restricts  it.  .  .  . 

In  a  word,  the  whole  amount  of  the  argument  on  the  other 
side  is,  that  you  may  refuse  to  admit  a  new  State^  and  that 
therefore  if  you  admit,  you  may  prescribe  the  terms. 

The  answer  to  that  argument  is,  that  even  if  you  can  refuse, 
you  can  prescribe  no  terms  which  are  inconsistent  with  the 
act  you  are  to  do.  You  can  prescribe  no  conditions  which,  if 
carried  into  eflfect,  would  make  the  new  State  less  a  sovereign 
State  than,  under  the  Um'on  as  it  stands,  it  would  be.  You  can 
prescribe  no  terms  which  will  make  the  compact  of  Union 
between  it  and  the  original  States  essentially  different  from 
that  compact  among  the  original  States.  .  .  . 


3i6  NATION  V.  STATE 

property,  none  would  question  the  jurisdiction  of  this  court. 
It  cannot  be  less  clear  when  the  judgment  affects  personal  lib- 
erty, and  inflicts  disgracefiJ  punishment,  if  punishment  could 
disgrace  when  inflicted  on  innocence.  The  plaintiff  in  error  is 
not  less  interested  in  the  operation  of  this  imconstitutional  law 
than  if  it  affected  his  property.  He  is  not  less  entitled  to  the 
protection  of  the  constitution,  laws,  and  treaties  of  his  country. 

This  point  has  been  elaborately  argued  and,  after  deliberate 
consideration,  decided,  in  the  case  of  Cohens  v.  The  Common- 
wealth of  Virginia,  6  Wheat.,  264. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the 
superior  court  for  the  coimty  of  Gwinnett,  in  the  State  of 
Georgia,  condemning  Samuel  A.  Worcester  to  hard  labor,  in  the 
penitentiary  of  the  State  of  Georgia,  for  four  years,  was  pro- 
noimced  by  that  court  imder  color  of  a  law  which  is  void,  as 
being  repugnant  to  the  constitution,  treaties,  and  laws  of  the 
United  States,  and  ought,  therefore,  to  be  reversed  and  an- 
nulled. 
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sively  to  the  relation  between  principal  and  agent,  to  be  found 
wherever  it  exists,  and  in  all  its  farms ,  between  several,  or  an 
association  of  principals,  and  their  joint  agents,  as  well  as 
between  a  single  principal  and  his  agent. 

The  difference  in  their  object  is  no  less  striking  than  in  their 
nature.  The  object  of  secession  is  to  free  the  withdrawing 
member  from  the  obligation  of  the  association  or  imion,  and 
is  applicable  to  cases  where  the  object  of  the  association  or 
union  ha,s  failed,  either  by  an  abuse  of  power  on  the  part  of  its 
memberSy  or  other  causes.  Its  direct  and  immediate  object,  as  it 
concerns  the  withdrawing  member,  is  the  dissolution  of  the  associ- 
ation or  union,  as  far  as  it  is  concerned.  On  the  contrary,  the 
object  of  nullification  is  to  confine  the  agent  within  the  limits 
of  his  powers,  by  arresting  his  acts  transcending  them,  not 
with  the  view  of  destroying  the  delegated  or  trust  power,  but  to  pre- 
serve it,  by  compelling  the  agent  to  fulfil  the  object  for  which  the 
agency  or  trust  was  created;  and  is  applicable  only  to  cases 
where  the  trust  or  delegated  powers  are  transcended  on  the  part  of 
the  agent.  .  .  . 
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interested,  and  as  independent  as  was  practicable.  Fourthly, 
they  have  seen  fit  to  rely,  in  case  of  necessity,  or  high  exped- 
iency, on  their  known  and  admitted  power  to  alter  or  amend 
the  constitution,  peaceably  and  quietly,  whenever  experience 
shall  point  out  defects  or  imperfections.  And,  finally,  the 
people  of  the  United  States  have,  at  no  time,  in  no  way, 
directly  or  indirectly,  authorized  any  State  Legislature  to  con- 
strue or  interpret  their  high  instrument  of  Government;  much 
less  to  interfere,  by  their  own  power,  to  arrest  its  course  and 
operation.  .  .  . 
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Vn't  fji  sKJoer  iats  ttkssi  a  ftexogcsr  hoUd  on  iii*-  gfiftTtfinis  of 
mssL  isA  viksnr  &  pcx&ciiTmrif?r  orirrmrijft  is  o^ansei  i^r  ■±e 
tiM^OTT  cf  tbe  pea  utAiiffrrr  mastSij  oi  pKroperrr.   Ssr  -vealtii 

t^t  It  i&  ran;  to  md  tvo  sacctoSng  gn^nrhTJ-r^  ir  ±e  f:ill 
fsxy/yiDitait  oi  tL 

Has  pkt&re.  viodi  izizy.  pezissqK.  be  tibicTgh-  is:*  be  over- 
dbai^guL  sdH  g^rcs  £  rcsry  rnpen  ect  idea  oo  vim  35  r^-k^^g  piaize 
in  tlie  z^nr  St22<s  of  t!x:  West  and  SoHxdiRSL.  Aii2ifeiDk£of  &e 
fast  OMOtiuy.  a  itew  boSd  advesitsrcfs  bejpu&  to  pevimre  mro 
tlxr  vsJlnr  c^  tiicr  3fw4«rippi:  22x1  tbe  niass  <A  ibt  piu^idiiLrioa 
ven'  srxjn  be^gam  to  iiMAit  in  that  directiao:  cocuzzoihks  id- 
beard  <rf  till  tbtn  soddcnhr  appeared  in  tbe  desext.  States 
vbiose  naizKS  venr  ncjt  in  ^^gj^^r^^jw-y"  a  f ev  vcai?  before.  cSaizned 
tbeir  pboe  in  tike  Asijcrican  Union;  and  in  tiie  Western  settle- 
roents  we  mav  btfaoVl  dcnKPoacv  anived  at  its  ^itcxust  Hnirs. 
In  tbese  States.  fooiMkd  off-hand,  and  as  it  vere  by  chance, 
the  inhabitants  aie  but  of  vcsterdav.  Scaicdv  known  to  one 
ajxither,  the  nearest  neigjibccs  are  ignorant  of  each  other's 
lnstf/r\\  In  this  part  of  the  American  continent,  therefore,  the 
ptjfAikLtifm  has  escaped  die  influence  not  onh'  of  great  names 
and  great  wealth,  but  even  of  the  natural  aristocracy  of  know- 
ledge and  \'irtue.  None  are  there  able  to  widd  that  respectable 
power  which  men  willingly  grant  to  the  remembrance  of  a  life 
Sfjtnt  in  doing  good  before  their  ej-es.  The  new  States  of  the 
West  are  already  inhabited ;  but  sodet>'  has  no  existence  among 
them.  •  .  . 

In  America,  the  aristocratic  element  has  always  been  feeble 
from  its  birth;  and  if  at  the  present  day  it  is  not  actually 
destroyed,  it  is  at  any  rate  so  completely  disabled,  that  we  can 
scarcely  assign  to  it  any  degree  of  influence  on  the  course  of 
affairs. 

The  democratic  principle,  on  the  contrar\%  has  gained  so 
much  strength  by  time,  by  events,  and  by  legislation,  as  to 
have  become  not  only  predominant,  but  all-powerful.  There  is 
no  family  or  corporate  authority,  and  it  is  rare  to  find  even  the 
influence  of  individual  character  enjoy  any  durability. 
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one  of  the  incidental  rights  of  the  person  who  possesses  it;  and, 
as  such,  it  must  be  made  secure;  but  it  does  not  follow,  that 
it  must  therefore  be  represented  specifically  in  any  branch  of 
the  government.  It  ought,  indeed,  to  have  an  influence  —  and 
it  ever  will  have,  when  properly  enjoyed.  Soought  talents  to 
^ft^vfiffi  influence.  It  is  certainly  as  important  to  have  men  of 
good  talents  in  your  legislature,  as  to  have  men  of  property; 
but  you  surely  would  not  set  up  men  of  talents  as  a  separate 
order,  and  give  them  exclusive  privileges. 

The  truth  is,  that  both  wealth  and  talents  will  ever  have  a 
great  influence;  and  without  the  aid  of  exclusive  privileges, 
you  will  always  find  the  influence  of  both  wealth  and  talents 
predominant  in  our  halls  of  legislation. 
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other  direct  or  immediate  representatives  of  the  pfeople  in  this 
government.  The  Constitution  denominates  the  President  sim- 
ply the  President  of  the  United  States;  it  points  out  the  com- 
plex mode  of  electing  him,  defines  his  powers  and  duties,  and 
imposes  limits  and  restraints  on  his  authority.  With  these 
powers  and  duties,  and  imder  these  restraints,  he  becomes, 
when  chosen,  President  of  the  United  States.  That  is  his  char- 
acter, and  the  denomination  of  his  oflGice.  How  is  it,  then,  that, 
on  this  official  character,  thus  cautiously  created,  limited,  and 
defined,  he  is  to  engraft  another  and  a  very  imposing  charac- 
ter, namely,  the  character  of  the  direct  representative  of  the 
American  people?  I  hold  this.  Sir,  to  be  mere  assumption, 
and  dangerous  assumption.  If  he  is  the  representative  of  all 
the  American  people,  he  is  the  only  representative  which  they 
all  have.  Nobody  else  presumes  to  represent  all  the  people. 
And  if  he  may  be  allowed  to  consider  himself  as  the  Sole  Re- 
presentative Of  All  The  American  People,  and  is  to  act  imder 
no  other  responsibility  than  such  as  I  have  already  described, 
then  I  say,  Sir,  that  the  government  (I  will  not  say  the  people) 
has  already  a  master.  .  .  . 
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126,  PresidetU  Polk  to  Congress.^ 

Upon  the  exchange  of  ratifications  of  the  treaty  of  peace  with 
Mexico,  on  the  30th  of  May  last,  the  temporary  governments 
which  had  been  established  over  New  Mexico  and  California 
by  our  military  and  naval  commanders  by  virtue  of  the  rights 
of  war  ceased  to  derive  any  obligatory  force  from  that  source 
of  authority,  and  having  been  ceded  to  the  United  States,  all 
government  and  control  over  them  imder  the  authority  of 
Mexico  had  ceased  to  exist.  Impressed  with  the  necessity  of 
establishing  Territorial  governments  over  them,  I  recommended 
the  subject  to  the  favorable  consideration  of  Congress  in  my 
message  communicating  the  ratified  treaty  of  peace,  on  the 
6th  of  July  last,  and  invoked  their  action  at  that  session. 
Congress  adjourned  without  making  any  provision  for  their 
government.  The  inhabitants  by  the  transfer  of  their  coxmtry 
had  become  entitled  to  the  benefit  of  our  laws  and  Constitu- 
tion, and  yet  were  left  without  any  regularly  organized  govern- 
ment. Since  that  time  the  very  limited  power  possessed  by  the 
Executive  has  been  exercised  to  preserve  and  protect  them  from 
the  inevitable  consequences  of  a  state  of  anarchy.  The  only 
government  which  remained  was  that  established  by  the  mili- 
tary authority  during  the  war.  Regarding  this  to  be  a  de facto 
government,  and  that  by  the  presumed  consent  of  the  inhabit- 
ants it  might  be  continued  temporarily,  they  were  advised  to 
conform  and  submit  to  it  for  the  short  intervening  period  before 
Congress  would  again  assemble  and  could  legislate  on  the 
subject.  .  .  . 

1  December  5, 1848.  Richardson,  Messages  and  Papers  of  the  Presi- 
dents, IV,  638. 
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of  the  matter,  property,  or  title  in  controversy;  and  except, 
also,  that  a  writ  of  error  or  appeal  shall  also  be  allowed  to  the 
Supreme  Court  of  the  United  States,  from  the  decisions  of  the 
said  supreme  court  created  by  this  act,  or  of  any  judge  thereof, 
or  of  the  district  courts  created  by  this  act,  or  of  any  judge 
thereof,  upon  any  writ  of  habeas  corpus  involving  the  question 
of  personal  freedom ;  and  each  of  the  said  district  courts  shall 
have  and  exercise  the  same  jurisdiction  in  all  cases  arising  un- 
der the  Constitution  and  laws  of  the  United  States  as  is  vested 
in  the  circuit  and  district  coiuts  of  the  United  States;  and  the 
said  supreme  and  district  courts  of  the  said  Territory,  and  the 
respective  judges  thereof,  shall  and  may  grant  writs  of  habeas 
corpus  in  all  cases  in  which  the  same  are  granted  by  the  judges 
of  the  United  States  in  the  District  of  Columbia." 
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the  right  to  sue  and  is  liable  to  be  sued  in  the  federal  courts, 
as  a  citizen  of  that  State  in  which  he  resides. 

Fourth.  That  as  the  plea  to  the  jurisdiction  in  this  case  shows 
no  facts,  except  that  the  plaintiff  was  of  African  descent,  and 
his  ancestors  were  sold  as  slaves,  and  as  these  facts  are  not 
inconsistent  with  his  citizenship  of  the  United  States,  and  his 
residence  in  the  State  of  Missouri,  the  plea  to  the  jurisdiction 
was  bad,  and  the  judgment  of  the  Circuit  Court  overruling  it 
was  correct. 

I  dissent,  therefore,  from  that  part  of  the  opinion  of  the 
majority  of  the  court,  in  which  it  is  held  that  a  person  of 
African  descent  cannot  be  a  citizen  of  the  United  States;  .  .  . 
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Again:  I  will  ask  you,  my  friends,  if  you  were  elected  mem- 
bers of  the  Legislature,  what  would  be  the  first  thing  you  would 
have  to  do  before  entering  upon  your  duties?  Swear  to 
support  the  Constitution  of  the  United  States.  Suppose  you  be- 
lieve, as  Judge  Douglas  does,  that  the  Constitution  of  the 
United  States  guarantees  to  your  neighbor  the  right  to  hold 
slaves  in  that  Territory;  that  they  are  his  property;  how  can 
you  dear  your  oaths  unless  you  give  him  such  legislation  as  is 
necessary  to  enable  him  to  enjoy  that  property?  WTiat  do  you 
imderstand  by  supporting  the  Constitution  of  a  State,  or  of  the 
United  States?  Is  it  not  to  give  such  constitutional  heli>s  to  the 
rights  established  by  that  Constitution  as  may  be  practically 
needed?  Can  you,  if  you  swear  to  support  the  Constitution, 
and  believe  that  the  Constitution  establishes  a  right,  clear  your 
oath,  without  giving  it  support?  Do  you  support  the  Constitu- 
tion if,  knowing  or  believing  there  is  a  right  established  imder  it 
which  needs  specific  l^slation,  you  withhold  that  l^islation? 
Do  >x)u  not  \'iolate  and  disregard  your  oath?  I  can  conceive  of 
nothing  plainer  in  the  world.  There  can  be  nothing  in  the  words 
"support  the  Constitution/'  if  you  may  run  coimter  to  it  by 
refiising  support  to  any  right  established  imder  the  Constitu- 
tion. And  what  I  say  here  \s-ill  hold  with  still  more  force  against 
the  Judge's  doctrine  of  "xmfriendly  legislation."'  How  could 
you.  ha\'ing  sworn  to  support  the  Constitution,  and  belie\Tng  it 
guaranteed  the  right  to  hold  slaves  in  the  Territories,  assist  in 
legislation  intended  to  defeat  that  right/  That  woidd  be  \iolating 
j-our  own  \'iew  of  the  Constitution.  Xot  only  so,  but  if  yoa  were 
to  do  so,  how  long  woidd  it  take  the  courts  to  hold  jxnir  votes 
unconstitutional  and  x-oid?  Xot  a  moment.  .  .  . 

141.  Douglas's  Rejoinder  a/  Jonesbcro} 

My  doctrine  is,  that  even  taking  Mr.  Lincoln's  xiew  that  the 
decision  recognizes  the  right  of  a  man  to  carr}-  his  slaves  into 
the  Territories  of  the  United  States  if  he  pleases,  yet  after  he 
gets  there  he  needs  affirmati\-e  law  to  make  that  right  of  any 

^  September  15,  1S5S.  The  LiHcoim-Ehu^  Deiaits  ^'  1858  i^Sparks 
ed.).  25S, 
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any  lawful  way,  against  the  wish  of  any  citizen  of  the  United 
States,  exclude  slavery  from  its  limits,  prior  to  the  formation  of 
a  State  Constitution?"  He  answered  that  they  could  lawfully 
exclude  slavery  from  the  United  States  Territories,  notwith- 
standing the  Dred  Scott  decision.  There  was  something  about 
that  answer  that  has  probably  been  a  trouble  to  the  Judge  ever 
since. 

The  Dred  Scott  decision  expressly  gives  every  citizen  of  the 
United  States  a  right  to  carry  his  slaves  into  the  United  States 
Territories.  And  now  there  was  some  inconsistency  in  saying 
that  the  decision  was  right,  and  saying,  too,  that  the  people  of 
the  Territory  could  lawfully  drive  slavery  out  again.  When  all 
the  trash,  the  words,  the  collateral  matter,  was  cleared  away 
from  it  —  all  the  chaff  was  fanned  out  of  it,  it  was  a  bare  ab- 
surdity —  no  less  than  thai  a  thing  may  be  lawfully  driven  away 
from  where  it  has  a  lawful  right  to  be.  Clear  it  of  all  the  verbiage, 
and  that  is  the  naked  truth  of  his  proposition  —  that  a  thing 
may  be  lawfully  driven  from  the  place  where  it  has  a  lawful 
right  to  stay.  .  .  . 

But  I  undertake  to  give  the  opinion,  at  least,  that  if  the  Ter- 
ritories attempt  by  any  direct  legislation  to  drive  the  man  with 
his  slave  out  of  the  Territory,  or  to  decide  that  his  slave  is  free 
because  of  his  being  taken  in  there,  or  to  tax  him  to  such  an 
extent  that  he  cannot  keep  him  there,  the  Supreme  Court  will 
imhesitatingly  decide  all  such  legislation  imconstitutional,  as 
long  as  that  Supreme  Court  is  constructed  as  the  Dred  Scott 
Supreme  Court  is.  The  first  two  things  they  have  already 
decided,  except  that  there  is  a  little  quibble  among  lawyers 
between  the  words  dicta  and  decision.  They  have  already 
decided  a  negro  cannot  be  made  free  by  territorial  legisla- 
tion. .  .  . 

What  is  that  Dred  Scott  decision?  Judge  Douglas  labors  to 
show  that  it  is  one  thing,  while  I  think  it  is  altogether  different. 
It  is  a  long  opinion,  but  it  is  all  embodied  in  this  short  state- 
ment: "The  Constitution  of  the  United  States  forbids  Congress 
to  deprive  a  man  of  his  property,  without  due  process  of  law; 
the  right  of  property  in  slaves  is  distinctly  and  expressly  af- 


CHAPTER  XLIX 

SECESSION   AND   COERCION 

The  annual  message  of  President  Buchanan  in  i860  was  drafted  in  the 
well-founded  expectation  that  the  convention  summoned  by  the  legisla- 
ture of  South  Carolina  would  adopt  an  ordinance  of  secession.  Advised 
by  Attorney-General  Black,  the  President  interpreted  narrowly  his  pow- 
ers imder  the  Act  of  1795  and  chose  to  stand  simply  on  the  defensive, 
leaving  Congress  to  pursue  the  traditional,  but  now  ineffectual,  policy  of 
compromise.  On  December  20,  the  convention  of  South  Carolina  repealed 
the  ordinance  by  which  it  had  ratified  the  Federal  Constitution,  and  four 
days  later  declared  to  the  world  the  causes  which  had  brought  about  this 
momentous  step.  True  to  its  theory  of  the  Union,  the  convention  dis- 
patched commissioners  to  Washington  to  wind  up  the  affairs  of  the  part- 
nership, styled  the  United  States  of  America,  from  which  the  State  had 
withdrawn. 

143.  Opinion  of  AUomey-General  Black  upon  the  Powers 

of  the  President} 

.  .  .  I  come  now  to  the  point  in  your  letter  which  is  probably 
of  the  greatest  practical  iinp)ortance.  By  the  act  of  1807  you 
may  employ  such  parts  of  the  land  and  naval  forces  as  you  shall 
judge  necessary  for  the  purpose  of  causing  the  laws  to  be  duly 
executed,  in  all  cases  where  it  is  lawful  to  use  the  militia  for  the 
same  purpose.  By  the  act  of  1795  the  militia  may  be  called 
forth  *'  whenever  the  laws  of  the  United  States  shall  be  opposed 
or  the  execution  thereof  obstructed  in  any  State  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  power  vested  in  the  marshals." 
This  imposes  upon  the  President  the  sole  responsibility  of 
deciding  whether  the  exigency  has  arisen  which  requires  the 
use  of  military  force;  and  in  proportion  to  the  magnitude  of 
that  responsibility  will  be  his  care  not  to  overstep  the  limits  of 
his  legal  and  just  authority. 

The  laws  referred  to  in  the  act  of  1 795  are  manifestly  those 

*  November  20,  i860.  McPherson,  Political  History  of  the  United  States 
of  America  during  the  Great  Rebellion,  51-52. 
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may  be  necessary  for  these  objects,  there  will  be  no  invasion, 
no  using  of  force  against  or  among  the  people  anywhere.  Where 
hostility  to  the  United  States  in  any  interior  locality  shall  be  so 
great  and  universal  as  to  prevent  competent  resident  citizens 
from  holding  the  Federal  offices,  there  will  be  no  attempt  to 
force  obnoxious  strangers  among  the  people  for  that  object. 
While  the  strict  legal  right  may  exist  in  the  Government  to 
enforce  the  exercise  of  these  offices,  the  attempt  to  do  so  would 
be  so  irritating  and  so  nearly  impracticable  withal  that  I  deem 
it  better  to  forego  for  the  time  the  uses  of  such  offices. 

The  mails,  unless  repelled,  will  continue  to  be  furnished  in  all 
parts  of  the  Union.  So  far  as  possible  the  people  everywhere 
shall  have  that  sense  of  perfect  security  which  is  most  favorable 
to  calm  thought  and  reflection.  The  course  here  indicated  will 
be  followed  unless  current  events  and  experience  shall  show  a 
modification  or  change  to  be  proper,  and  in  every  case  and  exi- 
gency my  best  discretion  will  be  exercised,  according  to  circum- 
stances actually  existing  and  with  a  view  and  a  hope  of  a  peace- 
ful solution  of  the  national  troubles  and  the  restoration  of 
fraternal  sympathies  and  affections.  .  .  . 

148.  The  Call  to  Arms.^ 

Whereas  the  laws  of  the  United  States  have  been  for  some 
time  past  and  now  are  opposed  and  the  execution  thereof  ob- 
structed in  the  States  of  South  Carolina,  Georgia,  Alabama, 
Florida,  Mississippi,  Louisiana,  and  Texas  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings  or  by  the  powers  vested  in  the  marshals  by  law : 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the 
United  States,  in  virtue  of  the  power  in  me  vested  by  the  Con- 
stitution and  the  laws,  have  thought  fit  to  call  forth,  and  hereby 
do  call  forth,  the  militia  of  the  several  States  of  the  Union  to 
the  aggregate  niunber  of  75,000,  in  order  to  suppress  said  com- 
binations and  to  cause  the  laws  to  be  duly  executed.  .  .  . 

*  April  15,  1861.  Richardson,  Messages  and  Papers  of  the  Presidents, 
VI,  13. 
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United  States  is  unlawful,  and  will  remain  unlawful  until  such 
insurrection  shall  cease  or  has  been  suppressed;  .  .  . 

152.  The  Prize  Cases.^ 

Let  us  inquire  whether,  at  the  time  this  blockade  was  insti- 
tuted, a  state  of  war  existed  which  would  justify  a  resort  to 
these  means  of  subduing  the  hostile  force.  .  .  . 

Insurrection  against  a  government  may  or  may  not  culmin- 
ate in  an  organized  rebellion,  but  a  dvil  war  always  begins  by 
insurrection  against  the  lawful  authority  of  the  Government, 
A  civil  war  is  never  solemnly  declared;  it  becomes  such  by  its 
accidents, —  the  number,  power,  and  organization  of  the  per- 
sons who  originate  and  carry  it  on.  When  the  party  in  rebellion 
occupy  and  hold  in  a  hostile  manner  a  certain  portion  of  ter- 
ritory; have  declared  their  independence;  have  cast  off  their 
allegiance;  have  organized  armies;  have  commenced  hostilities 
against  their  former  sovereign,  the  world  acknowledges  them 
as  beUigerents,  and  the  contest  a  war.  They  claim  to  be  in 
arms  to  establish  their  liberty  and  independence,  in  order  to 
become  a  sovereign  State,  while  the  sovereign  party  treats  them 
as  insurgents  and  rebels  who  owe  allegiance,  and  who  should 
be  punished  with  death  for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have  their 
foundation  in  reason,  and  all  tend  to  mitigate  the  cruelties  and 
miser>'  produced  by  the  scourge  of  war.  Hence  the  parties  to  a 
civil  war  usually  concede  to  each  other  belligerent  rights.  They 
exchange  prisoners,  and  adopt  the  other  courtesies  and  rules 
common  to  public  or  national  wars.  ,  .  . 

This  greatest  of  civil  wars  was  not  gradually  developed  by 
popular  commotion,  tumultuous  assemblies,  or  loa  1  unorgan- 
ized insurrections.  However  long  may  have  boon  i'  s  prc\nous 
conception,  it  nevertheless  sprung  forth  suddenly  from  the 
parent  brain,  a  Minerva  in  the  full  panoply  of  war.  The  Presi- 
dent was  bound  to  meet  it  in  the  shape  it  prcsen  ted  itself, 
without  waiting  for  Congress  to  baptize  it  with  a  nan  .e;  and  no 
name  given  to  it  by  him  or  them  could  change  the  u'act, 
'  Supreme  Court  of  the  United  States,  1863.   2  Black ,  (135. 
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Private  property  on  land  is  also  exempt  from  confiscation,  with 
the  exception  of  such  as  may  become  booty  in  special  cases, 
when  taken  from  enemies  in  the  field  or  in  besieged  towns, 
and  of  military  contributions  levied  upon  the  inhabitants  of  the 
hostile  territory.  This  exemption  extends  even  to  the  case  of  an 
absolute  and  unqualified  conquest  of  the  enemy's  coimtry."  — 
Elements  of  International  Law,  p.  421.  .  .  . 

The  property  to  which  the  bill  applies  is  not,  under  the  law  of 
nations,  prize,  it  is  not  booty,  it  is  not  contraband  of  war.  It  is 
not  enforced  military  contribution.  It  is  not  property  used  or 
employed  in  the  war  or  in  resistance  to  the  laws,  and,  therefore, 
dearly  to  be  distinguished  from  that  covered  by  the  statute  of 
August  6, 1 86 1 .  It  is  private  property  outside  of  the  conflict  of 
arms,  forfeited  not  because  it  is  the  instrument  of  offence,  but 
as  a  penalty  for  the  crime  of  the  owner.  The  disguise  of  the 
proceeding  in  rem  is  too  thin  and  transparent.  No  lawyer,  no 
man  of  common  sense  will  be  deceived  by  it.  The  proceeding, 
in  spirit,  in  substance,  and  in  effect,  is  the  punishment  of  trea- 
son by  the  forfeiture  of  a  man's  entire  estate,  real  and  personal, 
without  trial  by  jury,  and  in  utter  disregard  of  the  provision  of 
the  Constitution  which  limits  the  forfeiture  for  treason  to  the 
life  of  the  person  attainted.  .  .  •  • 


ccc    COXSTTTUnON'  IX  THE  CI\TL  W.\R 


sraryr  t,Tr  yjL  'mzl  rspirt  fr 

bj"  the  trocps  -mnrr  y^ALi  C3czmzi: 


!  .-^Ta.      U« 


be  free.  I  rrir-k  there  is  xn  xinfor- 


ir.  this.  It  is  5t2Lmix2g  to  sav  xh\T  Cci:pcss  can  free  &  sUve 
vitiin  a  State,  aiad  yet  if  it  vere  sud  rrar  the  onraership  ot 
t}je  ^lave  had  nm  been  traa^erred  to  ibe  rAi>in  aad  Cocgress 
La/i  tbsn  liberaticd  hirr..  the  diSailr^-  vocid  at  ODce  vanish- 
Ai>i  this  is  the  real  case.  The  traitor  agiiinst  the  Geseral  Gov- 
enirient  loriets  his  slave  at  least  as  justiy  as  he  does  any  other 
f^cwrr.-;  and  he  fondts  both  to  the  Govemnient  against  which 
he  ^jSenis,  The  Government,  so  far  as  there  can  be  owner- 
ship, thus  owns  the  foneited  slaves,  and  the  question  for  Con- 
gre^-  in  regard  to  them  is,  •'shaD  they  be  made  free  or  sold  to 
new  masters?"  I  perceive  no  objection  to  Congress  deciding 
in  advance  that  they  shall  be  free.  To  the  High  hoDor  of  Koi- 
tucicy .  as  I  am  informed,  she  has  been  the  owner  of  s<Hne  slaves 
by  escheai,  and  has  sold  none,  but  liberated  all.  I  hope  the  same 
is  true  of  some  other  States.  Indeed,  I  do  not  belie\"e  it  will  be 
physically  possible  for  the  General  Government  to  return  per- 
sofas  so  circumstanced  to  actual  slaverw  I  believe  there  woiild 

*  Richardson,  ^fesscges  and  Papers  of  the  Presidents,  \X  S5-S6.  Veto 
nur^d^e  on  the  G>c£scation  BCl.  President  Lincoln  concluded  to  approve 
the  baj.  but  sent  to  Congress.  July  17,  1862,  a  copy  of  the  veto 
which  be  had  drafted. 
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gives  an  idea  of  the  class  of  servitude  that  is  meant.  The  word 
'' servitude"  is  of  larger  meaning  than  slavery,  as  the  latter  is 
popularly  understood  in  this  country,  and  the  obvious  purpose 
was  to  forbid  all  shades  and  conditions  of  African  slavery.  It 
was  very  well  understood  that  in  the  form  of  apprenticeship 
for  long  terms,  as  it  had  been  practiced  in  the  West  India 
Islands,  on  the  abolition  of  slavery  by  the  English  government, 
or  by  reducing  the  slaves  to  the  condition  of  serfs  attached  to 
the  plantation,  the  purpose  of  the  article  might  have  been 
evaded,  if  only  the  word  "slavery"  had  been  used,  .  .  . 
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169.  Lasi  S fetch  ^  Pnsidemi  Limcslm,^ 
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befiex-e  that  it  i^  not  ocly  poestbfe.  bet  in  tftct  easaer.  to  do  tsis 
without  deodin^  or  even  coctskkzing  vtaecher  tb^ 
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saiy  to  restore  the  proper  pcactkal  rrihirifc-fy  becween 
Stares  azxi  the  UnioG.  apd  eairf-  tocever  after  inzx?ce!itIyTnc:i!ge 
his  ow:i  cptzkxL  whether  in  dci=^  the  acts  be  bc^^ 
tcoo  withs?cr  into  the  Unixi.  or  ocly  gave  them  proper  asssst- 
ance.  thev  oever  having  been  otit  ot  re  .  .  . 
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hausted  itself.  The  United  States  had  recovered  possession  of 
their  forts  and  arsenals,  and  their  armies  were  in  the  occupation 
of  every  State  which  had  attempted  to  secede.  Whether  the 
territory  within  the  limits  of  those  States  should  be  held  as 
conquered  territory,  under  military  authority  emanating  from 
the  President  as  the  head  of  the  Army,  was  the  first  question 
that  presented  itself  for  decision. 

Now  military  governments,  established  for  an  indefinite 
period,  would  have  offered  no  securit>'  for  the  early  sui^ression 
of  discontent,  would  have  divided  the  people  into  the  vanquish- 
ers and  the  vanquished,  and  would  have  envenomed  hatred 
rather  than  have  restored  affection.  .  .  . 

Besides,  the  policj'  of  militarj'  rule  over  a  conquered  territory 
would  have  implied  that  the  States  whose  inhabitants  may 
have  taken  part  in  the  rebellion  had  by  the  act  of  those  inhabi- 
tants ceased  to  exist.  But  the  true  theory  is  that  all  pret^ided 
I  acts  of  secession  were  from  the  beginning  null  and  void.   The 
S  States  can  not  commit  treason  nor  screen  the  indiNidual  citizens 
>  who  may  have  committed  treason  any  more  than  they  can 
make  ^•alid  treaties  or  engage  in  lawful  commerce  with  any 
foreign  power.  The  States  attempting  to  secede  placed  them- 
sehTS  in  a  condition  where  their  \'italit\'  was  imp^dred,  but  not 
extinguished;  their  functions  su^)ended,  but  not  destro}-ed. 

But  if  any  State  neglects  or  refuses  to  perform  its  offices  there 
is  the  more  need  that  the  General  Government  should  maintain 
all  its  authorit>'  and  as  soon  as  practicable  resumathe  exercise 
of  all  its  functions.  On  this  principle  I  ha\'e  acted,  and  have 
gn^dually  and  quietly,  and  by  almost  imperceptible  steps, 
sought  to  restore  the  rightful  energj*  of  the  General  Govern- 
ment and  of  the  States-  To  that  end  pro\Tsional  govemats  have 
been  appointed  for  the  States,  conventions  called,  governors 
elected,  legislatures  assembled,  and  Senators  and  Representa- 
ti\*es  chosen  to  the  Congress  of  the  United  States,  At  the  same 
time  the  courts  of  the  United  States,  as  far  as  could  be  done, 
ha\T  been  reopened,  so  that  the  laws  of  the  United  States  may 
be  enforced  throu^  their  agenc>\  The  blodLade  has  been  re- 
n:o\*td  and  the  custom-houses  reestablished  in  die  ports  ot 
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THEORIES  AS  TO  THE   STATUS  OF  THE   STATES 

As  CoDgreas  put  itself  more  directhr  into  opposition  to  President  John- 
son^ the  ]estdtn  f dt  the  need  of  a  theory  respecting  the  status  of  the 
Southern  States  which  should  serve  as  a  sort  of  fukmm  in  the  approach- 
ing contest.  At  first  the  radical  theories  of  Sumner  and  Stevens  com> 
mended  themselves  to  the  average  politidan  as  little  as  the  presidential 
theor>'.  In  the  effort  to  find  safe  middle  ground,  the  Joint  Committee 
on  Reconstruction  formulated  the  forfeited-rigjits  theory.  In  the  case  of 
Texas  r.  ^liite,  the  Supreme  Court  practicaDy  adopted  the  omgressional 
doctrine, 

176.  The  State-Suicide  Theory  of  Charles  Sumner.^ 

...  It  is  true,  beyond  question,  tiiat  the  Acts  of  Secession 
are  all  inoperative  and  void  against  the  Constitution  of  the 
United  States.  Thou^  matured  in  successive  conventions, 
sanctioned  in  various  forms,  and  maintained  ever  since  by 
bloody  war,  these  acts  —  no  matter  by  what  name  they  may 
be  called  —  are  all  equally  impotent  to  withdraw  an  acre  of 
territory  or  a  sin^e  inhabitant  from  the  rightful  jurisdiction 
of  the  United  States.  But  while  thus  impotent  against  the 
United  States,  it  does  not  follow  that  they  were  equally  impKH 
tent  in  the  work  of  self-destruction.  Clearly,  the  Rebels,  by 
utmost  efforts,  could  not  impair  the  National  jurisdiction;  but 
it  remains  to  be  seen  if  their  enmity  did  not  act  back  with 
fatal  rebound  upon  those  very  State  Rights  in  behalf  of  which 
they  commenced  their  treason.  .  .  . 

...  On  this  important  question  I  discard  all  theory, 
whether  it  be  of  State  suicide  or  State  forfeiture  or  State  abdi- 
cation, on  the  one  side,  or  of  State  rights,  immortal  and  imim- 
peachable,  on  the  other  side.  ...  It  is  enough,  that,  for  the 
time  being,  and  in  the  absence  of  a  loyal  government,  they  can 
take  no  part  and  perform  no  function  in  the  Union,  so  that  they 
cannot  be  recognized  by  the  National  Government.  The  reason  is 

*  AUantic  Monthly,  October,  1863,  xn,  518-26  passim. 
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178.  The  Doctrine  of  Forfeited  Rights.^ 

» 

At  the  dose  of  the  rebdiion,  therefore,  the  people  of  the 
rebellious  States  were  found,  as  the  President  exjxesses  it, 
"dqprived  of  all  dvil  govemmait." 

Under  this  state  of  affairs  it  was  (dainly  the  duty  of  the 
President  to  enforce  existing  national  laws,  and  to  establish, 
as  far  as  he  could,  such  a  system  of  gpvtfnment  as  might  be 
provided  for  by  existing  national  statutes.  As  conunander>in- 
chief  of  a  victorious  army,  it  was  his  duty,  imd^  the  law  of 
nations  and  the  army  r^ulations,  to  restore  order,  to  preserve 
property,  and  to  protect  the  people  against  violende  from  any 
quarter  until  provision  should  be  made  by  law  for  their  gov- 
ernment. He  might,  as  President,  assemble  Congress  and  sub- 
mit the  whole  matter  to  the  law-making  power;  or  he  might 
continue  military  supervision  and  control  \mtil  Congress 
should  assemble  on  its  regular  appointed  day.  Sdecting  the 
latter  alternative,  he  proceeded,  by  virtue  of  his  power  as 
commander-in-chief,  to  appoint  provisional  governors  over  the 
revolted  States.  .  .  .  But  it  was  not  for  him  to  dedde  upK)n 
the  nature  or  effect  of  any  system  of  government  which  the 
people  of  these  States  might  see  fit  to  adopt.  This  power  is 
lodged  by  the  Constitution  in  the  Congress  of  the  United 
States,  that  branch  of  the  government  in  which  is  vested  the 
authority  to  fix  the  political  relations  of  the  States  to  the 
Union,  whose  duty  it  is  to  guarantee  to  each  State  a  republican 
form  of  government,  and  to  protect  each  and  all  of  them  against 
foreign  or  domestic  violence,  and  against  each  other.  We 
cannot,  therefore,  regard  the  various  acts  of  the  President  in 
relation  to  the  formation  of  local  governments  in  the  insurrec- 
tionary States,  and  the  conditions  imposed  by  him  upon  their 
action,  in  any  other  light  than  as  intimations  to  the  people  that, 
as  commander-in-chief  of  the  army,  he  would  consent  to  with- 
draw military  rule  just  in  proportion  as  they  should,  by  their 
acts,  manifest  a  disposition  to  preserve  order  among  themselves, 

*  Report  of  the  Joint  Committee  on  Reconstruction,  June  18,  1866,  vm- 
xn  passim. 
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similar  interests,  and  geographical  relations.  It  was  confirmed 
and  strengthened  by  the  necessities  of  war,  and  received  de- 
finite form,  and  character,  and  sanction  from  the  Articles  of 
Confederation.  By  these  the  Union  was  solemnly  declared  to 
"be  perpetual."  And  when  these  Articles  were  foimd  to  be 
inadequate  to  the  exigencies  of  the  country,  the  Constitution 
was  ordained  "to  form  a  more  perfect  Union."  It  is  difficult  to 
convey  the  idea  of  indissoluble  amity  more  dearly  than  by 
these  words.  VHisLt  can  be  indissoluble  if  a  peipetual  Unioo, 
made  more  perfect,  is  not? 

But  the  perpetuity  and  indissolubility  of  the  Union,  by  no 
means  implies  the  loss  of  distinct  and  individual  existence,  or 
of  the  right  of  self-go\'emment  by  the  States.  .  .  . 

.  .  .  Not  only  therefore  can  tho'e  be  no  loss  of  sq)arateaDd 
f  independent  autonomy  to  the  States,  throu^  their  unicHi  and 
\  under  the  Constitution,  but  it  may  be  not  imreasonably  said  that 
thepn^servation  of  the  States,  and  the  maintenance  of  dieir  gov- 
ommcnts.  are  as  much  within  the  design  and  care  of  die  Con- 
stitution as  the  preservation  of  the  Union  and  the  maintenance 
of  the  National  go\-emment .  The  Constitution .  in  all  of  its  pn>- 
\isions,  looks  to  an  indestructible  Union,  composed  of  inde- 
structible States.  .  .  . 

Consider^  therefore  as  transacted  imder  the  ConstituticHu 
the  ordinance  of  secession,  adopted  by  the  con\-ention  and  rati- 
fied by  a  mah>rit>-  of  the  citizens  of  Texas,  and  all  the  acts  o4 
her  legislature  intended  to  gi\-e  enect  to  that  ordinazKre,  were 
ahsohiteh*  null.  They  were  utterly  withoct  operation  ia  li-m-. 
The  obligatiosns  of  the  State,  as  a  nieEiber  of  the  Uaksi.  aad  c^ 
eA-erv-  citiren  of  the  State,  as  a  ddie::  of  the  United  Statres^ 
nKr.ained  p^enect  and  uniaipaiiw:.  It  certainly  foGc*ws  rv^^ 
the  State  did  not  cease  to  be  a  Sri^f.  sor  her  citiiecs  ro  be  cfii- 
rens  of  the  Univ«,  .  .  , 

Arsii:  :>by  noiaejLnsa  JogJcal  cocohisioc.  froa  them 
w^ich  we  hjkve  eixiej^voerec  tc  esrjj>iEsii.  tiii:  tie  5^ 
leLitkcs  of  Tex3kS  ro  tbe  Unioc  recuiriec  ur^Ten-d.  Ofefc%»« 
tioc:>  octec  re^.r't  ;rs£r2pairec.  whije  reiitSocs  ar^  creai^'v 
rtttryc.   Tbe  cccfticcs  of  ille^iinof  to  r>e^  Sr^te.  ^a^^  ^ 
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obedience  to  her  laws,  subject  to  the  Constitution  of  the 

United  States,  are  binding  upon  all  citizens,  whether  faithful  1 

or  unfaithful  to  them ;  but  the  relations  which  subsist  while  I 

these  obligations  are  performed,  are  essentially  different  from  ^ 

those  which  arise  when  they  are  disregarded  and  set  at  nought^ 

And  the  same  must  necessarily  be  true  of  the  obligations  and  j 

relations  of  States  and  dtizehs  to  the  Union.  No  one  has  been  / 

bold  enough  to  contend  that,  while  Texas  was  controlled  by  \ 

a  government  hostile  to  the  United  States,  and  in  affiliation  \ 

with  a  hostile  confederation,  waging  war  upon  the  United 

States,  senators  chosen  by  hei  legislature,  or  representatives 

elected  by  her  citizens,  were  entitled  to  seats  in  Congress;  or 

that  any  suit,  instituted  in  her  name,  could  be  entertained  in 

this  court.  All  admit  that,  during  this  condition  of  civil  war, 

the  rights  of  the  State  as  a  member,  and  of  her  people  as  citi-  .  ^ 

zens  of  the  Union,  were  suspended.    The  government  and  the  V  » 

citizens  of  the  State,  refusing  to  recognize  their  constitu-  ^ 

tional  obligations,  assumed   the  character  of  enemies,  and 

incurred  the  consequences  of  rebellion.  ...  \^ 


r 
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CHAPTER  LVIII 

CONGRESSIONAL   RECONSTRUCTION 

The  policy  of  the  radical  leaders  who  dominated  Congress  after  the 
elections  of  1866  has  been  well  characterized  as  "thorough."  Their  pur- 
poses were  to  assert  eflfectively  the  control  of  Congress  over  the  President, 
and,  disregarding  the  governments  which  he  had  recognized,  to  reorganize 
the  Southern  States  on  the  basis  of  negro  suffrage.  The  first  object  was 
attained  by  the  Tenure  of  Office  Act  and  by  the  provision  in  the  Appro- 
priation Act  which  forbade  the  President  to  issue  military  orders  except 
through  the  general  of  the  army.  The  other  purpose  was  accomplished 
by  the  three  Reconstruction  Acts  of  March  2,  March  23,  and  July  17. 
All  were  passed  over  the  President's  veto.  The  broad  constitutional 
grounds  upon  which  the  President  based  his  opposition  are  stated  in  the 
following  passages  from  his  messages. 

180.  Veto  Message  of  March  2,  i86y.^ 

The  bill  places  all  the  people  of  the  ten  States  therein  named 
under  the  absolute  domination  of  miUjaryrulers;  and  the 
preamble  imdertakes  to  give  the  reason  upon  which  the 
measure  is  based  and  the  ground  upon  which  it  is  justified.  It 
declares  that  there  exists  in  those  States  no  legal  governments 
and  no  adequate  protection  for  life  or  property,  and  asserts 
the  necessity  of  enforcing  peace  and  good  order  within  their 
limits.  .  .  . 

The  bill,  however,  would  seem  to  show  upon  its  face  that 
the  establishment  of  peace  and  good  order  is  not  its  real  object. 
The  fifth  section  declares  that  the  preceding  sections  shall 
cease  to  operate  in  any  State  where  certain  events  shall  have 
happened.  These  events  are,  first,  the  selection  of  delegates  to 
a  State  convention  by  an  election  at  which  negroes  shall  be 
allowed  to  vote;  second,  the  formation  of  a  State  constitution 
by  the  convention  so  chosen;  third,  the  insertion  into  the  State 
constitution  of  a  provision  which  will  secure  the  right  of  voting 
at  all  elections  to  negroes  and  to  such  white  men  a^  may  not 

*  Richardson,  Messages  and  Papers  of  the  Presidents ^  vi,  498-507  passim. 
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right  to  do  in  one  place  more  than  in  another  that  which  the 
Constitution  says  we  shall  not  do  at  all.  If,  therefore,  the 
Southern  States  were  in  truth  out  of  the  Union,  we  could  not 
treat  their  people  in  a  way  which  the  fundamental  law  forbids. 

Some  persons  assume  that  the  success  of  our  arms  in  crush- 
ing the  opposition  which  was  made  in  some  of  the  States  to 
the  execution  of  the  Federal  laws  reduced  those  States  and  all 
their  people  —  the  innocent  as  well  as  the  guilty  —  to  the  con- 
dition of  vassalage  and  gave  us  a  power  over  them  which  the 
Constitution  does  not  bestow  or  define  or  limit.  No  fallacy 
can  be  more  transparent  than  this.  Our  victories  subjected 
the  insurgents  to  legal  obedience,  not  to  the  yoke  of  an  arbi- 
trary despotism.  When  an  absolute  sovereign  reduces  his 
rebellious  subjects,  he  may  deal  with  them  according  to  his 
pleasure,  because  he  had  that  power  before.  But  when  a  lim- 
ited monarch  puts  down  an  insurrection,  he  must  still  govern 
according  to  law.  .  .  . 

This  is  a  bill  passed  by  Congress  in  time  of  peace.  There  is 
not  in  any  one  of  the  States  brought  under  its  operation  either 
war  or  insurrection.  The  laws  of  the  States  and  of  the  Federal 
Government  are  all  in  undisturbed  and  harmonious  operation. 
The  courts,  State  and  Federal,  are  open  and  in  the  full  exercise 
of  their  proper  authority.  Over  every  State  comprised  in  these 
five  military  districts,  life,  liberty,  and  property  are  secured 
by  State  laws  and  Federal  laws,  and  the  National  Constitu- 
tion is  everywhere  in  force  and  everywhere  obeyed.  What, 
then,  is  the  ground  on  which  this  bill  proceeds?  The  title  of  the 
bill  announces  that  it  is  intended  *4or  the  more  efficient  gov- 
ernment" of  these  ten  States.  It  is  recited  by  way  of  preamble 
that  no  legal  State  governments  *'nor  adequate  protection  for 
life  or  property  "  exist  in  those  States,  and  that  peace  and  good 
order  should  be  thus  enforced.  The  first  thing  which  arrests 
attention  upon  these  recitals,  which  prepwire  the  way  for 
martial  law,  is  this,  that  the  only  foundation  upon  which 
martial  law  can  exist  imder  our  form  of  government  is  not 
stated  or  so  much  as  pretended.  Actual  war,  foreign  invasion, 
domestic  insurrection  —  none  of  these  appear;  and  none  of 
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stances  dted,  however,  fall  far  short  of  all  that  might  be  enum- 
erated. Executive  recognition,  as  is  well  known,  has  been 
frequent  and  imwavering.  The  same  may  be  said  as  to  judicial 
recognition  through  the  Supreme  Court  of  the  United  States. 
That  august  tribunal,  from  first  to  last,  in  the  administration 
of  its  duties  in  banc  and  upon  the  circuit,  has  never  failed 
to  recognize  these  ten  commimities  as  legal  States  of  the 
Union.  .  .  . 

Within  a  period  less  than  a  year  the  legislation  of  Congress 
has  attempted  to  strip  the  executive  department  of  the  Gov- 
ernment of  some  of  its  essential  powers.  The  Constitution  and 
the  oath  provided  in  it  devolve  upon  the  President  the  power 
and  duty  to  see  that  the  laws  are  faithfully  executed.  The  Con- 
stitution, in  order  to  carry  out  this  power,  gives  him  the  choice 
of  the  agents,  and  makes  them  subject  to  his  control  and  super- 
vision. But  in  the  execution  of  these  laws  the  constitutional 
obligation  upon  the  President  remains,  but  the  power  to  exer- 
cise that  constitutional  duty  is  effectually  taken  away.  The 
military  commander  is  as  to  the  power  of  appK)intment  made  to 
take  the  place  of  the  President,  and  the  General  of  the  Army 
the  place  of  the  Senate;  and  any  attempt  on  the  part  of  the 
President  to  assert  his  own  constitutional  power  may,  under 
pretense  of  law,  be  met  by  oflScial  insubordination.  It  is  to  be 
feared  that  these  military  officers,  looking  to  the  authority 
given  by  these  laws  rather  than  to  the  letter  of  the  Constitu- 
tion, will  recognize  no  authority  but  the  commander  of  the 
district  and  the  General  of  the  Army. 

If  there  were  no  other  objection  than  this  to  this  propK>sed 
legislation,  it  would  be  sufficient.  Whilst  I  hold  the  chief 
executive  authority  of  the  United  States,  whilst  the  obligation 
rests  upon  me  to  see  that  all  the  laws  are  faithfully  executed, 
I  can  never  willingly  surrender  that  trust  or  the  powers  given 
fo^  its  execution.  •  .  . 


Sso    RECONSTRUCTION  OF  THE  UNION 

The  impropriety  of  such  interference  will  be  clearly  seen 
upon  consideration  of  its  possible  consequences. 

Suppose  the  bill  filed  and  the  injunction  prayed  for  allowed. 
If  the  President  refuse  obedience,  it  is  needless  to  observe  that 
the  co\ut  is  without  power  to  enforce  its  process.  If,  on  the 
other  hand,  the  President  complies  with  the  order  of  the  court 
and  refuses  to  execute  the  acts  of  Congress,  is  it  not  clear  that 
a  collision  may  occur  between  the  executive  and  legislative 
departments  of  the  government?  May  not  the  House  of 
Representatives  impeach  the  President  for  such  refusal?  And 
in  that  case  could  this  court  interfere,  in  behalf  of  the  Presi- 
dent, thus  endangered  by  compliance  with  its  mandate,  and 
restrain  by  injunction  the  Senate  of  the  United  States  from 
sitting  as  a  coiut  of  impeachment  ?  Would  the  strange  spectacle 
be  offered  to  the  public  world  of  an  attempt  by  this  court  to 
arrest  proceedings  in  that  court? 

These  questions  answer  themselves. 

It  is  true  that  a  State  may  file  an  original  bill  in  this  court. 
And  it  may  be  true,  in  some  cases,  that  such  a  bill  may  be  filed 
against  the  United  States.  But  we  are  fully  satisfied  that  this 
court  has  no  jurisdiction  of  a  bill  to  enjoin  the  President  in  the 
performance  of  his  official  duties;  and  that  no  such  biU  ought  to 
be  received  by  us.  .  .  . 

184.  State  of  Texas  v.  White.^ 
The  Chief  Justice  delivered  the  opinion  of  the  Court: 

These  new  relations  imposed  new  duties  upon  the  United 
States.  The  first  was  that  of  suppressing  the  rebellion.  The 
next  was  that  of  re-establishing  the  broken  relations  of  the 
State  with  the  Union.  The  first  of  these  duties  having  been 
performed,  the  next  necessarily  engaged  the  attention  of  the 
National  government. 

The  authority  for  the  performance  of  the  first  had  been 
found  in  the  power  to  suppress  insurrection  and  carry  on  war; 
for  the  performance  of  the  second,  authority  was  derived  from 

*  Supreme  Court  of  the  United  States,  1868.  7  Wallace,  700. 
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ber,  1865,  followed  by  the  40th  Congress,  which  met  in  Mardt 
1867,  proceeded,  after  long  deliberation,  to  adopt  varioos 
measures  for  reorganization  and  restoration.  Tliese  measures 
were  embodied  in  proposed  amendments  to  the  constitution. 
and  in  the  acts  known  as  the  Reconstruction  Acts,  which  baxt 
been  so  far  carried  into  effect,  that  a  majority  of  the  States 
which  were  engaged  in  the  rebellion  have  been  restored  to  tfadr 
constitutional  relations,  imder  forms  of  government,  adjudged 
to  be  republican  by  Congress,  through  the  admission  of  their 
**  Senators  and  Representatives  into  the  coimdls  of  the  Union." 

Nothing  in  the  case  before  us  requires  the  court  to  pronounce 
judgment  upon  the  constitutionality  of  any  particular  provision 
of  these  acts. 

But  it  is  important  to  observe  that  these  acts  thems^'es 
show  that  the  governments,  which  had  been  established  and 
had  been  in  actual  operation  imder  executive  direction,  were 
recognized  by  Congress  as  provisional,  as  existing,  and  as  cap- 
able of  continuance. 

By  the  act  of  March  2, 1867,  the  first  of  the  series,  these  gov- 
ernments were,  indeed,  pronounced  illegal  and  were  subjected 
to  military  control,  and  were  declared  to  be  provisional  only; 
and  by  the  supplementary  act  of  July  19,  1867,  the  third  of  the 
seiies,  it  was  further  declared  that  it  was  the  true  intent  and 
meaning  of  the  act  of  March  2,  that  the  governments  then 
existing  were  not  legal  State  governments,  and  if  continued, 
were  to  be  continued  subject  to  the  militarj'  commanders  of  the 
resp>ective  districts  and  to  the  paramount  authoritj*  of  Congress. 
We  do  not  inquire  here  into  the  constitutionalit)'  of  this  legis- 
lation so  far  as  it  relates  to  militar>'  authority,  or  to  the  j>ara- 
moimt  authorit\'  of  Congiess.  It  suffices  to  say,  that  the  terms 
of  the  acts  necessarily  imply  recognition  of  actually  existing 
governments;  and  that  in  point  of  fact,  the  governments  thus 
recognized,  in  some  important  respects,  still  exist.  .  .  . 
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and  in  appointing  Adjutant  General  Thomas  Secretary  of  War 
ad  interim.  The  removal  of  Mr.  Stanton  and  the  appointment 
of  Adjutant  General  Thomas,  and  the  violation  of  the  tenurc- 
of-office  act,  if  Mr.  Stanton  be  within  that  act,  stand  confessed 
and  justified  in  the  answer  of  the  President  to  the  chaises  of 
the  House  of  Representatives.  The  answer  of  the  President, 
without  any  other  evidence,  is  to  my  mind  conclusive  evidence 
of  his  guilt.   Upon  his  answer,  confessions,  assumptions,  and 
justifications  I  have  no  hesitation  in  recording  my  vote  of 
"guilty."  The  assumptions  of  power  put  forth  by  the  Presi- 
dent in  his  defence  cannot  but  startle  and  alarm  all  men  who 
would  maintain  the  just  powers  of  all  branches  of  the  govern- 
ment. Had  the  President  inadvertently  violated  the  Constitu- 
tion and  the  laws;  had  he  pleaded  in  justification  nusconstruc- 
tion  of  the  Constitution  and  the  laws,  I  might  have  hesitated 
to  vote  for  his  conviction.  But  he  claims  the  right  to  remove 
civil  officers  and  appoint  others,  ad  interifn,  during  the  session 
of  the  Senate.  If  that  claim  of  power  is  admitted  by  a  vote  of 
acquittal,  the  President  can  remove  during  the  session  of  tiie 
Senate  tens  of  thousands  of  civil  officers  with  their  millions  of 
comp)ensation,  and  appoint  his  own  creatures  to  fill  their 
places  without  the  advice  and  consent  of  the  Senate,  and  thus 
nullify  that  provision  of  the  Constitution  that  empowers  the 
Senate  to  give  its  advice  and  consent  to  appointments. 

Not  content  "with  this  assumption  of  power,  the  President 
claims  the  right  to  pronounce  a  law  of  Congress  unconstitu- 
tional, to  refuse  to  execute  it,  although  he  is  sworn  to  do  so, 
and  to  openly  violate  it  with  a  view  of  testing  its  constitution- 
ality in  the  courts,  although  no  means  may  exist  for  months 
or  years  to  come,  to  test  the  constitutionality  of  the  law  so 
violated  in  the  judicial  tribunals  of  the  country.  The  President 
claims  and  has  exercised  the  right  to  declare  Congress  an  un- 
constitutional body,  incapable  of  enacting  laws  or  of  proposing 
amendments  to  the  Constitution;  to  hold  the  laws  in  abeyance; 
to  refuse  to  execute  them,  and  to  defiantly  violate  them  in 
order  to  test  their  constitutionality.  These  are  the  positions 
assumed  by  Andrew  Johnson.  These  assumptions,  if  admitted, 
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But  all  this  is  aside  from  the  question  whether  Mr.  Stanton's 
case  is  included  in  the  provisions  of  that  act.  If  it  was  not,  as  I 
think  it  clearly  was  not,  then  the  question  of  intent  is  not  in 
issue,  for  he  did  no  unlawful  act.  If  it  was  included,  then  I  ask 
whether,  in  view  of  those  facts,  the  President's  guilty  itUeni 
to  do  an  iinlawful  act  "shines  with  such  a  clear  and  certain 
light"  as  to  justify,  to  require  us  to  pronounce  him  guilty  of 
a  high  constitutional  crime  or  misdemeanor?  .  .  . 

It  is  not  denied,  I  think,  that  the  constitutional  validity  of 
this  law  could  not  be  tested  before  the  courts  imless  a  case  was 
made  and  presented  to  them.  No  such  case  could  be  made 
imless  the  President  made  a  removal.  That  act  of  his  would 
necessarily  be  the  basis  on  which  the  case  would  rest.  He  is 
sworn  to  "preserve,  protect,  and  defend  the  Constitution  of 
the  United  States."  He  must  defend  it  against  all  encroach- 
ments from  whatever  quarter.  A  question  arose  between  the 
legislative  and  executive  departments  as  to  their  relative 
powers  in  the  matter  of  removals  and  appointments  to  office. 
That  question  was.  Does  the  Constitution  confer  on  the 
President  the  power  which  the  tenure-of-office  act  seeks  to 
take  away?  It  was  a  question  manifestly  of  construction  and 
interpretation.  The  Constitution  has  provided  a  conunon 
arbiter  in  such  cases  of  controversy  —  the  Supreme  Court  of 
the  United  States.  Before  that  tribunal  can  take  jurisdiction 
a  removal  must  be  made.  The  President  attempted  to  give  the 
court  jurisdiction  in  that  way.  For  doing  so  he  is  impeached, 
and  for  the  reason,  as  the  managers  say,  that  — 

He  has  no  authority  under  the  Constitution,  or  by  any  law,  to 
enter  into  any  schemes  or  plans  for  the  purpose  of  testing  the  validity 
of  the  laws  of  the  country,  either  judicially  or  otherwise. 

If  this  be  true,  then  if  the  two  houses  of  Congress  should 
pass  by  a  two-thirds  vote  over  the  President's  veto  an  act 
depriving  the  President  of  the  right  to  exercise  the  pardoning 
power,  and  he  should  exercise  that  power  nevertheless,  or  if 
he  should  exercise  it  only  in  a  single  case  for  the  pmrpose  of 
testing  the  constitutionalit>-  of  the  law,  he  would  be  guilty  of 
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a  high  crime  and  misdemeanor  and  impeachable  accordingly. 
The  managers'  theory  establishes  at  once  the  complete  su- 
premacy of  Congress  over  the  other  branches  of  government. 
I  can  give  my  assent  to  no  such  doctrine. 

This  was  a  punitive  statute.  It  was  directed  against  the 
President  alone.  It  interfered  with  the  prerogatives  of  his 
department  as  recognized  from  the  f oimdation  of  the  govern- 
ment. It  wrested  from  him  powers  which,  according  to  the 
legislative  and  judicial  construction  of  80  years,  had  been 
bestowed  upon  him  by  the  Constitution  itself.  In  my  opinion 
it  was  not  only  proper,  but  it  was  his  duty  to  cause  the  dis- 
puted question  to  be  determined  in  the  manner  and  by  the 
tribunal  established  for  such  purposes.  This  government  can 
only  be  preserved  and  the  liberty  of  the  people  maintained  by 
preserving  intact  the  co-ordinate  branches  of  it  —  legislative, 
executive,  judicial  —  alike.  I  am  no  convert  to  any  doctrine 
of  the  omnipotence  of  Congress.  .  .  . 


CHAPTER  LXI 

JUDICIAL    INTERPRETATION    OF    THE    FOURTEENTH 

AMENDMENT 

In  these  notable  cases,  the  Supreme  Court  was  called  upon  to  give  an 
authoritative  interpretation  of  the  war  amendments.  Of  the  nationalizing 
tendency  of  the  war,  the  Court  was  well  aware;  but  it  confessed  to  a  great 
reluctance  to  obliterate  the  main  features  of  the  federal  system.  Believing 
that  the  Court  had  '' always  held  with  a  steady  and  even  hand  the  bal- 
ance between  State  and  Federal  power/'  five  of  the  nine  judges  agreed  in 
giving  a  restrictive  interpretation  to  the  Foiuteenth  Amendment.  The 
pertinent  facts  in  the  cases  are  stated  in  the  opinion  of  the  Court. 

i88.  Slaughter-House  Cases} 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Coiut:  — 

These  cases  are  brought  here  by  writs  of  error  to  the  Supreme 
Court  of  the  State  of  Louisiana.  They  arise  out  of  the  eflforts  of 
the  butchers  of  New  Orleans  to  resist  the  Crescent  City  Live- 
Stock  Landing  and  Slaughter-House  Company  in  the  eserdse 
of  certain  powers  conferred  by  the  charter  which  created  it, 
and  which  was  granted  by  the  legislature  of  that  State.  .  .  . 

The  records  show  that  the  plaintiffs  in  error  relied  upon,  and 
asserted  throughout  the  entire  course  of  the  litigation  in  the 
State  courts,  that  the  grant  of  privileges  in  the  charter  of 
defendant,  which  they  were  contesting,  was  a  violation  of  the 
most  important  provisions  of  the  thirteenth  and  fourteenth 
articles  of  amendment  of  the  Constitution  of  the  United 
States.  The  jurisdiction  and  the  duty  of  this  court  to  revieijv 
the  judgment  of  the  State  court  on  those  questions  is  clear  and 
imperative. 

The  statute  thus  assailed  as  imconstitutional  was  passed 
March  8,  1869,  and  is  entitled,  "An  act  to  protect  the  health 
of  the  city  of  New  Orleans,  to  locate  the  stock-landings  and 
slaughter-houses,  and  to  incorporate  the  Crescent  City  Live- 
stock Landing  and  Slaughter-House  Company." 

^  Supreme  Court  of  the  United  States,  1873.  i^  Wallace,  36. 
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as  such,  and  that  they  are  left  to  the  State  Govemments  for 
security  and  protection,  and  not  by  this  article  placed  under 
the  special  care  of  the  Federal  Government,  we  may  hold  our- 
selves excused  from  defining  the  privileges  and  immunities  of 
citizens  of  the  United  States  which  no  State  can  abridge,  untfl 
some  case  involving  those  privileges  may  make  it  necessary 
to  do  so.  .  .  . 

The  argument  has  not  been  much  pressed  in  these  cases  that 
the  defendant's  charter  deprives  the  plaintiffs  of  thdr  property 
without  due  process  of  law,  or  that  it  denies  to  them  the  equal 
protection  of  the  law.  The  first  of  these  paragraphs  has  been 
in  the  Constitution  since  the  adoption  of  the  fifth  amendment, 
as  a  restraint  upon  the  Federal  power.  It  is  also  to  be  found  in 
some  form  of  expression  in  the  constitutions  of  nearly  all  the 
States,  as  a  restraint  upon  the  power  of  the  States.  This  law, 
then,  has  practically  be^n  the  same  as  it  now  is  during  the 
existence  of  the  government,  except  so  far  as  the  present  amend- 
ment may  place  the  restraining  power  over  the  States  in  this 
matter  in  the  hands  of  the  Federal  Govenmient. 

We  are  not  without  judicial  interpretation,  therefore,  both 
State  and  National,  of  the  meaning  of  this  clause.  And  it  is 
sufficient  to  say  that  under  no  construction  of  that  provision 
that  we  have  ever  seen,  or  any  that  we  deem  admissible,  can 
the  restraint  imposed  by  the  State  of  Louisiana  upon  the  exer- 
cise of  their  trade  by  the  butchers  of  New  Orleans  be  held  to  be 
a  deprivation  of  property  within  the  meaning  of  that  provision. 

**  Nor  shall  any  State  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 

In  the  light  of  the  history  of  these  amendments,  and  the  per- 
NTiding  purpose  of  them,  which  we  have  already  discussed,  it  is 
not  diflScult  to  give  a  meaning  to  this  clause.  The  existence  of 
laws  in  the  States  where  the  newly  emancipated  negroes  resided, 
which  discriminated  with  gross  injustice  and  hardship  agaiost 
them  as  a  class,  was  the  evil  to  be  remedied  by  this  clause,  and 
by  it  such  laws  are  forbidden. 

If,  however,  the  States  did  not  conform  tiieir  laws  to  its 
requirements,  then  by  the  fifth  section  of  the  artide  of  amend- 
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ment  Congress  was  authorized  to  enforce  it  by  suitable  legis- 
lation. We  doubt  very  much  whether  any  action  of  a  State 
not  directed  by  way  of  discrioiination  against  the  negroes  as  a 
class,  or  on  account  of  their  race,  will  ever  be  held  to  come 
within  the  purview  of  this  provisiooi*  It  is  so  clearly  a  provision 
for  that  race  and  that  emergency,  that  a  strong  case  would  be 
necessary  for  its  application  to  any  other.  But  as  it  is  a  State 
that  is  to  be  dealt  with,  and  not  alone  the  validity  of  its  laws, 
we  may  safely  leave  that  matter  imtil  Congress  shall  have 
exercised  its  power,  or  some  case  of  State  oppression,  by  denial 
of  equal  justice  in  its  courts,  shall  have  claimed  a  decision  at 
our  hands.  We  find  no  such  case  in  the  one  before  us,  and  do 
not  deem  it  necessary  to  go  over  the  argument  again,  as  it  may 
have  relation  to  this  particular  clause  of  the  amendment.  .  .  . 
The  judgments  of  the  Supreme  Court  of  Louisiana  in  these  cases 
are  affirmed. 
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THE  FIFTEENTH  AMENDMENT 

''The  groups  of  men  favoring  a  suffrage  amendment  of  some  kind  were, 
therefore,  the  politicians,  who  aimed  at  congressional  control  over 
Southern  elections,  the  nationalists,  who  desired  a  strong  central  govern- 
ment, and  the  universal  sufFragists,  or  humanitarians,  as  they  may  be 
called,  who  were  laboring  to  base  the  enjoyment  of  political  rights  upon 
no  distinction  less  comprehensive  than  humanity  itself.  Over  against  all 
three  of  these,  and  opposed  to  a  suffrage  amendment  of  any  kind,  were  the 
local  autonomists,  proud  of  local  tradition  and  jealous  of  national  inter- 
ference in  local  affairs."^  When  finally  formulated,  therefore,  the  amend- 
ment was  a  resultant  of  these  various  forces.  Two  extracts  have  been 
made  from  the  debates  in  Congress  to  indicate  the  main  argument  of  the 
nationalists  and  the  counter-argument  of  the  local  autonomists. 

189.  Representative  Shellabarger  on  the  Proposed  Fifteenth 

Amendment.^ 

Now,  Mr.  Speaker,  I  will  not  proceed  further  to  discuss  this 
proposed  substitute  submitted  by  myself,  but  will  beg  such 
attention  to  it  as  members  may  be  inclined  to  give  it  before 
we  come  to  the  vote.  I  did  want  to  call  attention  to  the 
reasons  why  we  should  now  submit  some  amendment  securing 
to  all  the  citizens  of  the  Republic  a  just  participation  in  the 
election  of  its  rulers.  I  regret  that  my  time  will  not  at  all  permit 
me  to  do  this  in  any  adequate  way.  One  of  these  reasons  is  to 
be  found  in  the  fact  that  the  proposition  in  itself  is  so  eminently 
right  that  it  cannot  fail  to  commend  itself  to  the  approval,  it 
seems  to  me,  of  all  right-minded  men.  Right,  I  mean  —  in 
regard  to  its  relations  to  the  Constitution.  The  framers  of  the 
Constitution  thought  that  they  had  so  made  that  instrument 
that  they  deemed  the  provisions  in  regard  to  who  should  elect 
the  Federal  rulers  were  substantially  unalterable  by  the 
States.  They  also  deemed  this  regulation  of  the  franchise,  by 

^  Mathews,  Legislative  and  Judicial  History  of  the  Fifteenth  Amendment, 
22. 
'  Congressional  Globe,  40  Cong.,  3  Sess.,  App.,  98.  January  29,  1869. 
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overthrow  of  the  Government,  could  and  would  to-day  be 
wholly  deprived  of  all  powers  of  government  by  the  assump^ 
tion  of  the  elective  franchise,  by  those  alone  who  did  engage 
in  such  rebellion.  So  startling  a  fact  must  impel  us,  by  its 
irresistible  forces,  to  go  at  once  to  the  remedying  of  so  grave  a 
defect  in  the  Constitution  as  that  one  is  which  leaves  to  tiie 
States,  only  and  supremely,  the  matter  of  maJdng  both  the 
rulers,  and  through  these,  the  laws  of  the  Republic. 

Now,  I  appeal  to  the  gentlemen  upon  the  other  side  of  the 
House,  and  on  all  sides,  if  I  am  not  arguing  the  merest  truism 
when  I  say  that  that  Government  is  not  a  Government  at  all 
that  has  not  in  itself  power  to  control  the  question  as  to  who 
shall  make  the  rulers  of  that  Government,  and  which,  for  that 
very  reason,  has  not  in  itself  the  power  of  either  making  or 
executing  its  own  laws.  It  is  fundamental,  essential,  as  Mr. 
Hamilton  said  it  was.  Therefore  I  appeal  to  the  other  side  of 
the  House  when  I  say  that  the  thing  is,  in  the  philosophy  of 
government  and  in  logic,  right.  And  it  is  therefore  an  amoid* 
ment,  in  so  far  as  it  makes  a  Federal  definition  of  Federal  elector- 
ship, required  by  the  plainest  and  most  elementary  principles 
of  every  free  Government. 

190.  Senator  DoolilUe  on  the  Proposed  Fifteenth  Amendment.^ 

To  define  the  precise  line  of  demarcation  between  the  powers 
granted  and  the  powers  reserved  is  a  most  difficult  task  —  to 
mark  in  language  the  precise  point  where  the  powers  of  the 
State  end,  and  the  power  of  the  Federal  Government  begins. 
But  there  are  some  powers  so  clearly  defined  that  no  man  in 
his  senses  can  be  mistaken.  Up)on  this  great  question,  whether 
the  power  of  the  States  over  the  question  of  suffrage  is  reserved 
to  them  or  conferred  upon  the  Federal  Government  by  the 
Constitution,  no  sane  man  can  doubt.  And,  sir,  the  wisdom  of 
still  reserving  it  to  the  States  is  so  imdoubted  that  even  Mr. 
Hamilton,  the  representative  of  centralization,  the  incarnation 
of  Federalism,  was  compelled  to  say  that  to  put  into  the  Con- 
stitution of  the  United  States  such  a  power  in  this  Government 

^  Congressional  Globe,  40  Cong.,  3  Sess.,  App.,  151.  February  6,  1869. 
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It  cannot  be  too  often  repeated  that  it  is  absolutely  essen- 
tial to  republican  government  that  the  State  for  itself  shall 
have  the  power  to  fix  the  qualification  of  its  voters.  That 
clause  in  the  Constitution  to  which  the  honorable  Senator  from 
Massachusetts  so  often  appeals,  "  that  the  United  States  shall 
guaranty  to  each  State  a  republican  form  of  government,"  is 
in  direct  conflict  with  the  proposed  amendment,  because 
republican  government  is  self-government,  and  there  can  be 
no  self-government  in  a  State  if  any  outside  State  or  any  other 
power  above  the  control  of  the  State  can  take  away  from  the 
States  the  power  to  determine  for  themselves  who  shall  exer- 
cise the  right  of  sxiffrage  in  the  States;  for  those  who  vote 
govern  the  State,  and  if  an  outside  power  determines  who  shall 
vote  in  a  State  that  power  governs  the  State.  This  is  a  propo- 
sition not  to  amend,  but  to  revolutionize.  It  is  not  in  the  way 
of  improving  and  upholding,  but  in  the  way  of  upturning  the 
foundations  of  the  system,  and  of  destroying  the  very  spirit 
which  gives  it  life,  the  very  ideas  of  which  it  was  bom,  upon 
which  it  has  lived,  and  without  which  our  republican  institu- 
tions in  a  country  so  vast  and  so  diversified  as  ours  cannot 
survive. 

191.  The  Fifteenth  Amendment.^ 

ARTICLE  XV 

Section  i.  The  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 

192.  Judicial  Interpretation  of  the  Fifteenth  Amendment. 

.  .  .  The  Fifteenth  Amendment  does  not  confer  the  right 
of  suffrage  upon  anyone.  It  prevents  the  States  or  the  United 
States,  however,  from  giving  preference,  in  this  particular,  to 

»  This  amendment  went  into  effect  March  30, 1870.  Revised  Statutes  of 
the  United  States  (1878),  32. 
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one  citizen  of  the  United  States  over  another  on  account  of 
race,  etc.  Before  its  adoption,  this  could  be  done.  .  .  .  Now 
it  cannot.  If  citizens  of  one  race  having  certain  qualifications 
are  permitted  to  vote,  those  of  another  having  the  same  quali- 
fications must  be.  .  .  .  It  follows  that  the  Amendment  has 
invested  the  citizen  of  the  United  States  with  a  new  constitu- 
tional right  which  is  within  the  protecting  power  of  Congress. 
That  right  is  exemption  from  discrimination  in  the  exercise  of 
the  elective  franchise  on  account  of  race,  color,  or  previous 
condition  of  servitude.  .  .  . 

The  power  of  Congress  to  legislate  at  all  upon  the  subject  of 
voting  at  State  elections  rests  upon  this  Amendment.  It  can- 
not be  contended  that  the  Amendment  confers  authority  to 
impose  penalties  for  every  wrongful  refusal  to  receive  the  vote 
of  a  qualified  elector  at  State  elections.  It  is  only  when  the 
wrongful  refusal  at  such  an  election  is  on  account  of  race, 
etc.,  that  Congress  can  interfere  and  provide  for  its  punish- 
ment.^ •  .  . 

.  .  .  The  right  of  suffrage  is  not  a  necessary  attribute  of 
national  citizenship;  but  exemption  from  discrimination  in  the 
exercise  of  that  right  on  account  of  race,  etc.,  is.  The  right  to 
vote  in  the  States  comes  from  the  States;  but  the  right  of 
exemption  from  the  prohibited  discrimination  comes  from  the 
United  States.  The  first  has  not  been  granted  or  secured 
by  the  Constitution  of  the  United  States;  but  the  last  has 
been.*  .  .  . 

*  United  Slates  v.  Reese,   Supreme  Court  of  the  United  States,  1876. 
92  U.  S.  214. 

•  United  States  v.  Cruikshank.   Supreme  Court  of  the  United  States, 
1876.  92  U.  S.  542. 
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